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Instances may be given in which, such considerations
have turned the scale against mercy without leaving a
stain on the characters of those who held it. 1Whenr
Major Andre was executed as a spy, Washington wrote
to Rochambeau, " Your excellency will have heard of the
" execution of the British Adjutant-General. The cir-
" cumstances under which he was taken justified it and
" policy required a sacrifice, but as he was more unfor-
" tunate than criminal, we could not but lament it." His
conduct has not usually, I think, been regarded as any
thing worse at the most than over severe, and many
persons approve of it. Mr. Lecky refuses to condemn it.
With regard to the judges of the Supreme Court, I think
it may be said that the motives stated by Impey as his
own were probably those of all the four, and that whether
or not they fully justified their conduct, they were not
of a kind to entail disgrace on their memory. I think
that the whole difficulty arose from the mistake made
originally in not suggesting an indictment at common
law rather than on the statute, but the difficulties in the
way of such a suggestion must be borne in mind.2

The motives avowed by Impey to Johnstone were not
the only ones which acted on him. He pointed out
others in his defence at the Bar of the House of Com-
mons, on which Elliot in his turn made observations.
The Charter required the judges to give their reasons for a

1  See Lecky, History of England, vol. iv., p. 146.

2  In the note already referred to, with which I have been favoured by
Mr. Belchambers, a list is given of cases in which sentence of death was
passed by the Supreme Court, from 1796 to 1821, for crimes then capital
by the English statute law, though not by any law known to the natives
of India.   Sentences for burglary and robbery were not uncommon. There
are also three for stealing in a dwelling house to the value of forty shill-
ings in 1800, 1802 and 1809, which do not appear to have been com-
muted.   Surely these are stronger cases than Nuncomar's ?